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CURRENT TOPICS 


Reform of Rent Restrictions 


Most urgent among the reforms which now seem to be 
possible having regard to the new party alignment in the House 
of Commons is that of the Rent Restrictions Acts. Consolida- 
tion of these numerous and inter-relating Acts is the least 
of the things to be done, but is none the less urgent. Bound 
up with consolidation is the more important question of 
rents under the 1920 Act control, which, as every solicitor 
knows, frequently result in landlords maintaining their 
property at a loss, or not maintaining it at all. There 
seems to be little or no reason why the rent tribunals 
should not have power to deal with these rents subject to 
an express duty to give due regard to the landlord’s repairing 
obligations, and so remove an old injustice, made glaringly 
manifest in such cases as Davies v. Warwick [1943] K.B. 329 ; 
87 Sor. J. 121. Mr. Atec Linc, Chairman of the National 
Federation of Property Owners, in a letter to The Times 
of 10th March, quoted the election manifestos of 
all three parties to show that all had promised to deal 
with the matter. He suggested the introduction of a private 
member’s Bill and a standing committee of about twenty 
members who have taken an interest in housing matters. 
There are still in the House many lawyer members with 
experience of the Acts, and work should be commenced 
at once on the drafting of a comprehensive consolidating 
measure. If this is done, it should not be long before it 
is on the statute book. 


Leasehold Reforms 


A STATEMENT by the ATTORNEY-GENERAL in the House, 
on 10th March, indicates the present willingness of the 
Government to allow the passage of a measure to achieve 
reform of leasehold law when the committee, whose report 
was delayed by the death of its chairman, LorpD Utuwatr, 
has made its report. Mr. DoNELLy, in a maiden speech, 
had suggested a short Bill freezing, without prejudice to 
either side, all those leases which were falling in at the moment. 
Sir HARTLEY SHAWCROSS said that there could be no doubt 
that the leasehold law urgently needed reform. He was 
assured that the committee was now in the process of con- 
sidering its final report, which was already in existence in 
a draft form, and they might look forward to its presentation 
in a comparatively short time. Immediately the report 
was presented the Government would give it earnest and 
urgent consideration. This seems to promise an early 
change of the law, and a much needed relief to those who 
suffer great injustice under the existing law. 


Other Reforms 


OTHER non-contentious reforms which can be achieved 
in the present Parliament were enumerated by Mr. ROBERT 
S. W. PoLLaRD, a well-known London solicitor, in a letter to 
The Times of 9th March. He referred to the proposals of the 
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Porter Committee for the reform of the libel law, the report of 
the committee on the limitation of actions (1949), which 
proposed the repeal of the special provision whereby actions 
against public authorities must be brought within one year, 
the pre-war reports of the Law Revision Committee on the 
Statute of Frauds and the doctrine of consideration, the recent 
report of the committee on county courts, so far as it refers 
to legislative action, and some of the proposals of the interim 
report of the committee on High Court procedure. Mr. Pollard 
added that there are also a number of international maritime 
and other conventions drafted between 1919 and 1939 which 
would be useful on the statute book, and that an inquiry, 
on behalf of the State, into the marriage law generally is 
also needed. 


The Land Tax (Redemption) Regulations, 1950 


The Land Tax (Redemption) Regulations, 1950, which come 
into operation on Ist April, prescribe the procedure for the 
redemption of land tax. Under Pt. V of the Finance Act, 
1949, land tax was made compulsorily redeemable in 
certain events and the Commissioners of Inland Revenue 
were authorised to make regulations laying down the procedure 
for both compulsory and voluntary redemption. Notice of 
liability to redeem land tax compulsorily must be given to 
the Registrar of Land Tax within three months of the date 
on which the liability to redeem first arises. An exception to 
this rule is made in England and Wales where the liability to 
redeem arises on a death and the person liable is the personal 
representative of the deceased person. In such a case the 
personal representative must give notice within three months 
of taking out the grant of representation. The regulations 
provide for the apportionment of a land tax assessment 
where the tax to be redeemed relates to a part only of the 
property comprised in the assessment ; the apportionment is 
to be made by the Inspector of Taxes but there is a right of 
appeal to the Land Tax Commissioners. The redemption 
money, in the case of compulsory redemption, is payable 
one month after notice of the amount due has been issued 
by the Registrar of Land Tax. It is also provided that the 
Registrar of Land Tax shall issue a certificate of redemption 
when the redemption money has been paid, or a certificate 
of exoneration where a property has become liable to redemp- 
tion on death but is exonerated from land tax because the 
deceased’s estate, as calculated for death duty purposes, is 
less than £2,000. An explanatory booklet of eleven pages, 
setting out the main features of the provisions as to land tax 
redemption in the Finance Act, 1949, and the regulations, 
will be available in all offices of the Collector of Taxes in 
England and Wales. 


Archbishops’ Commission on the Law of Nullity 


Lawyers will note with satisfaction that among the 
members of the Commission appointed by the ARCHBISHOPS 
OF CANTERBURY and YorK to examine the laws of nullity, 
ecclesiastical and civil, are a number of practising divorce 
lawyers. The subject is one which is fraught with the 
greatest of practical difficulties, not least among which are 
questions of proof, and if reforms are to be proposed the 
greatest care will have to be taken to prevent the idea 
becoming current that divorces can be obtained on any 
grounds by complying with a few lawyers’ formalities. The 
members of the Commission are the Bishop oF LONDON 
(Chairman), the BisHops oF CHELMSFORD, BLACKBURN, 
OXFORD and RocHEsTER, Canon N. H. CLarke, Canon E. C 
RatTc.irF, the Rev. E. Kemp, the Rev. L. L. KNIGHTALL, 
the Rev. F. E. P. S. Lanecron, the Rev. A. S. Picton, the 
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Rev. R. A. TALBot, Mr. N. MIDDLETON, Mr. J. E. S. Stmoy 
Mr. H. J. PHittimore, Mr. W. Latey and, as Secretary, 
Dr. A. F. SMETHURST. 


Social Position of Solicitors 


In “ Social Grading of Occupations,” by JoHN HALL and 
D. CARADOG JONES, a survey endorsed by the Nuffield Trust 
and published in the first number of the new British Journal 
of Sociology, occupations are classified according to their rank 
in the social scale, and country solicitors will be gratified 
to hear that they have been rated in the first of seven 
classes, on an equal footing with medical officers, company 
directors and chartered accountants. Why town solicitors 
are excluded may puzzle others besides town solicitors, 
especially as town chartered accountants are not forgotten. 
The distinction between town and country is not made in 
relation to any of the other listed occupations. It may be 
that in the country the caste system is stronger than in the 
towns. Nevertheless, that hardly seems to justify the 
complete omission of town solicitors from the scale of social 
values, and they may well feel piqued. 


The Solicitors’ Bill 


THE Solicitors’ Bill, which was introduced in the House of 
Lords by LorD SCHUSTER on 8th March, proposes to enable 
The Law Society, with the approval of the MASTER OF THE 
ROLLS in concurrence with the LorD CHANCELLOR and the 
LorD CHIEF JUSTICE, or either of them, to increase the fee 
payable for practising certificates to a maximum of {5. On 
its second reading on 14th March the Bill received the support 
of the Lord Chancellor, who paid a handsome tribuce to the 
work of The Law Society and said that the Bill would enable 
that work to be carried on without the small Treasury subsidy 
which was at present necessary. He could, however, “‘ make 
no sort of promise ’’ that the Bill would find its place on the 
statute book. 


Recent Decisions 


In Dollfus Mieg et Compagnie S.A. v. Bank of England, on 
6th March (The Times, 7th March), in the Court of Appeal 
(the MASTER OF THE ROLLs and SOMERVELL and CoHEN, L.JJ.), 
the plaintiffs claimed delivery up of 64 gold bars and an 
injunction to restrain the defendant bank from parting with 
them otherwise than as the plaintiffs directed. They had 
been bought by the plaintiffs and lodged with the Crédit 
Commercial de France in 1939 and removed to Germany 
during the war where they had been found by the Americans 
on their invasion of Germany and sent to the Bank of England 
for safe custody. The court, reversing Jenkins, J., held that 
as through inadvertence the defendant bank had sold thirteen 
of the bars to an outside purchaser, the bars were not in the 
possession or control of the three Governments of the U.S.A. 
the U.K. and France, and the defendant bank could not rely 
on the plea of immunity. The action therefore would not be 
stayed, and liberty to apply for an injunction would be 
granted. 

In R. v. Kelly, on 10th March (The Times, 11th March), 
the Court of Criminal Appeal (the Lorp CurEeF Justice and 
HiLBery and Birkett, JJ.) held that a murder trial was 
validly held and the conviction for murder could not be 
quashed on the ground of previous conviction of a juror for 
felony, because (1) the juror had never been attainted,4 
distinction between attainder and conviction having beet 
made in s. 10 of the Juries Act, 1870 ; (2) the Juries Act, 1922, 
removed statutory disqualification; and (3) R. v. Sutton 
(1828), 8 B. & C. 418, was directly in point. 
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“STRICTLY PERSONAL” 


For the OFFICE and for the HOME 


Two self-contained units to 
control all your activities 


First, here is the self-contained “secretarial” unit.... It is 
especially for business men who have to keep their papers filed 
nearby—on their desk or side-table. It also helps where space 
and staff shortages are problems. The Unit contains the famous 
Shannoblic adjustably tabbed files (as used in all modern 
businesses). The angled tabs can be set in any of five or six positions to give 
staggered, quick reference visibility. Filing can be numerically, alphabetically, 
geographically, etc. Every Executive can utilise one or two of these Units. 
Just send 96s. 9d. for foolscap size or 84s. 6d. for quarto. 












And secondly, have you seen the 


CShamon YS/ONS new Personal Portable Home File ? 
The efficiency of your office in your 

FIRST IN FILING home. This totally enclosed metal 
e file, complete with lock and key, 


will enable you to keep a close 
watch on your personal affairs— 
letters, bills, receipts, tax returns, 
etc. Costs only 76s. 9d. foolscap 
or 69s. 9d. quarto. 


Just tear out this announcement and send 
withremittance for despatch within 48 hours. 


THE SHANNON LTD. 
196 Shannon Corner New Malden Surrey 


Branches at 
Kingsway, London ; Birmingham ; Bristol ; 
Cardiff; Glasgow; Leeds; Leicester ; 
Liverpool ; Manchester ; Newcastle ; 
Southampton 





When testators ask 


JEWELLERY, SILVER, 
your advice.... COINS, PAINTINGS 


PI AND CHINESE 
ease remember WORKS OF ART 


St. Dunstan’s VALUED OR PURCHASED TO 


ANY AMOUNT FOR CASH 


For your convenience a specimen form of bequest 








is appended : 


“I GIVE to St. Dunstan’s, the Organisation for men and VA LUATIONS FOR 


women blinded on war service, whose headquarters are at 


191, Marylebone Road, London, for its general Purposes PROB ATE, ETC. 


ee 5 free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 


of St. Dunstan’s to be a good discharge for the same.” Pp re) “ae 
St. Dunstan’s continues to rely entirely on voluntary S a N K & S$ 
funds and has not been taken over under the National Established 1772 LIMITED 


Health Service. 
hiiiiesailial " 5, 6 & 7, KING STREET, ST. JAMES’S 
“or fur. Tr rhiculars write to 
"SIR IAN FRASER, M.P. (Chairman) LONDON, S.W.1 


St. Vunstan’s, 1 South Audley Street, London, W.1 Telephone : Telegrams : 


WHitehall 5275 (4 lines) Spink, London 
EL EE I SOE PAT ETS 


St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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Costs 





WE have referred in this series of articles from time to time 
to the question of obtaining security in some form or another 
for solicitor’s costs. The subject is an important one and 
we now propose to consider when and how such security 
may be obtained. 

So far as obtaining security from the solicitor’s own client 
is concerned we find that r. 7 of the General Order, 1882, 
authorises the solicitor to accept from his client security for 
the amount of fees and expenses for business transacted 
by him. 

There is, of course, no restriction on the form which the 
security may take, and it can be by way of a cash deposit, 
a bill of exchange or even by the deposit of a tangible asset. 
The solicitor may even obtain a measure of security by 
exercising a lien on his client’s documents, which has already 
been dealt with in a former article, but we have also 
noticed that where the solicitor takes some form of tangible 
security, however small the amount, then his right to exercise 
a lien over his client’s documents has gone. 

Rule 7, as we have had occasion to remind ourselves before, 
applies only to conveyancing matters, that is, to matters 
which are not litigious, but we find there is a counterpart of 
this rule in the Solicitors Act, 1932, which enables a solicitor 
to take security in respect of contentious business (see s. 63 (2) 
of the Act). Once again the security may take any form that 
is agreed upon by the parties, but it must be remembered that 
a solicitor’s costs are always subject to taxation at the 
discretion of the client, and this is so even where a bill of 
exchange is taken as security, for if the bill of exchange is 
dishonoured the solicitor cannot avoid a taxation of his costs 
merely by suing on the bill of exchange (see Ray v. Newton 
[1913] 1 K.B. 249). 

So much then for the question of obtaining security from 
the client in respect of costs. The matter does not stop 
there, however, for in litigious matters there is always the 
possibility of one side or the other being awarded costs against 
the opposite party and the question arises in every such case 
as to whether, if the costs are awarded against one of the 
parties, that party is going to be in a position to pay such 
costs, and whether, if he is in the position to do so, it is going 
to be possible to collect the amount thereof. 

Provision is made for this matter by R.S.C., Ord. 65, r. 6, 
which states: “‘ In any cause or matter in which security for 
costs is required the security shall be of such amount and 
be given at such times and in such manner and form as the 
court or judge shall direct.” The question then arises as to 
the circumstances in which the court or judge will direct that 
security shall be given. 

The circumstance which most usually gives rise to an 
application for security is that in which one of the parties in 
the action is resident out of the jurisdiction of the English 
courts. Thus, if an action is brought by a person ordinarily 
resident out of the jurisdiction against another person resident 
within the jurisdiction, then the plaintiff will normally have 
to give security for costs as a matter of course. The likelihood 
of obtaining an order is so great that security is customarily 
given without the necessity and trouble of obtaining an 
order. 

Scotland and Northern Ireland are, of course, within the 
jurisdiction (see the Judgments Extension Act, 1868, and the 
Judicature Act, 1925) and security for costs cannot be 
obtained merely on the ground that the party is resident in 
one or other of those countries, Since 1922, however, 


SECURITY 


Southern Ireland has been outside the jurisdiction of the 
English courts and security may normally be obtained in 
those cases where it can be shown that the party is permanently 
resident in Eire (see Banfield v. Chester [1925] W.N. 167). 


The mere fact that the party is temporarily resident within 
the jurisdiction will not save him from providing security for 
his opponent’s costs, for r. 6A of Ord. 65, supra, provides that 
“a plaintiff ordinarily resident out of the jurisdiction may be 
ordered to give security for costs though he may be temporarily 
resident within the jurisdiction.’’ On the other hand, even 
where the person is resident permanently out of the jurisdiction 
an order as to security will not necessarily be granted where 
the person has assets in this country of a fixed and permanent 
nature which would be sufficient to meet the opponent's costs 
and which would be available for that purpose. The matter 
is one entirely for the discretion of the court or judge. For 
example, in the case of Kevorkian v. Burney (1937), 81 So. J. 
900, where the action was brought by a non-resident for 
breach of warranty in respect of a statue, the genuineness 
of which was in issue, an application was made _ for 
security for costs and it was ordered that the statue be 
retained in this country pending the hearing of the action, 
but an order for security was refused on the ground that if the 
plaintiff lost his action then ipso facto the statue would have 
been proved to be genuine and thus worth more than the 
amount of the defendant’s costs. 


The necessity for security for costs must be judged at the 
time when the application is made, so that where a personis 
resident within the jurisdiction at the time when the writ 
is issued but subsequently goes out of the jurisdiction 
permanently, then he may be ordered to furnish security 
(see Massey v. Allen (1879), 12 Ch. D. 807). Similarly, where at 
the time of the application and order for security the person 
is resident permanently outside the jurisdiction but 
subsequently comes to reside permanently within the 
jurisdiction, then the security must remain, and the person 
cannot have the amount of the security cancelled or reduced 
merely because subsequently to the order he has come within 
the jurisdiction (see Westenberg v. Mortimore (1875), L.R. 10 
C.P. 438). The matter is one, however, in which the court 
or judge will have discretion, and it may very well be that if 
the person proves that subsequent to the order he has brought 
valuable and permanently fixed assets into the country which 
would be sufficient to meet, and available for, the payment of 
the costs of his opponent, then the order for security might 
be reduced or cancelled. 


An example of what amounts to valuable and permanent 
assets in this country is given in Re Apollinaris Company's 
Trade Marks [1891] 1 Ch. 1, where it was argued that stock- 
in-trade and vehicles were not permanent inasmuch as they 
might be sold, but Lord Halsbury, L.C., in refusing the 
application for security, pointed out that the matter had to 
be approached with common sense, and having regard to the 
nature of the business of the foreign company in this country 
it was hardly likely that it would get rid of its valuable assets 
merely to defeat a claim for costs. 

Where there are co-plaintiffs and one of them is within the 
jurisdiction, then no order for security will be made (see 
D’ Hormusgee v. Grey (1882), 10 Q.B.D. 13), but the co-plaintiff 
must be something more than a nominal plaintiff brought in 
in order to defeat an application for security (see Jones V. 
Gurney [1913] W.N. 72). 
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It will have been observed that Ord. 05, r. 6, applies to 
“any cause or matter.’’ This clearly means a cause or matter 
to which the Supreme Court Rules apply, and the term does 
not, therefore, apply to an arbitration. However, s. 8 of the 
Arbitration Act, 1934, provides that the court shall have the 
same powers of making orders in respect of any of the matters 
set out in Sched. I to the Act as it has for the purpose of and 
in relation to an action or matter in the court. One of the 
matters set out in Sched. I is this question of security for 
costs. In the result, therefore, either party to an arbitration 
can apply to the court for an order that security for costs 
be furnished by the other party, and the court will make 
such an order upon sufficient grounds being shown. 

The plaintiff in an action is not the only party against whom 
an order for security may be made, for such an order may be 
claimed against a defendant who counter-claims in the action, 
where he is resident out of the jurisdiction, or is for sufficient 
reason regarded as of doubtful financial stability. This 
statement requires some qualification, however, for if the 
counter-claim merely arises out of the action and is in the 
nature of a defence thereto then, although the defendant may 
be resident abroad, it is unlikely that an order for security 
will be made against him. On the other hand, where the 
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counter-claim arises out of an entirely different matter, so 
that it is in the nature of a cross-action, then in proper 
circumstances an order for security will be made. In this 
respect reference may be made to the cases of Lake vy. 
Haseltine (1885), 55 L.J.O.B. 205, and Neck v. Taylor | 1893 
1 O.B. 560 

Residence abroad is only one of the grounds upon which 
an order for security may be obtained. Security will be 
ordered where the plaintiff manifests in some manner that he 
is attempting to evade the consequences following from his 
action as, for example, where he changes his address constantly 
without notice with a view to concealing his whereabouts (see 
Knight v. Ponsonby (1925), 69 Sot. J. 345). Similarly, an 
insolvent plaintiff will be ordered to give security where he is 
merely a nominal plaintiff, as, for instance, where he has 
assigned his estate to his creditors and covenants with the 
trustee to prosecute the action for the benefit of the estate (see 
Lloyd v. Hathern Station Brick Co. (1901), 85 L.T. 158). 

We must leave the subject here for the moment, but will 
deal in our next article with the manner of applying for 
security and the amount and nature thereof, as well as the 
question of security in other courts. 


PLANNING APPEALS 


In an article at 92 SoL. J. 682 we discussed appeals to the 
Minister of Town and Country Planning under the Town 
and Country Planning Act, 1947. That article set out 
the procedure followed at local inquiries into appeals. 
At that time it was the practice of the Ministry to hold 
a public local inquiry into nearly every appeal. — Since 
then, as we have noted (93 SoL. J. 292 & 531), the Ministry 
have adopted less formal hearings in a substantial number of 
appeals and in some cases even dispense with any form of 
inquiry or hearing at all unless one of the parties objects. 

Where the Ministry consider that a local inquiry will be 
unnecessary, but that a private hearing will suffice, it was for 
some time the practice of the Ministry to send a common 
form letter with a paragraph to the following effect : 

“The Minister accepts the appeal but considers that a 
formal inquiry, involving full legal representation and the 
attendance of a number of witnesses on either side, will 
not be necessary in the present case. He therefore proposes 
to adopt a less formal method of affording the parties the 
opportunity of being heard by arranging for one of his 
officers, Mr. to attend at —— for the purpose of 
meeting the parties, inspecting the site, and hearing such 
representations as they may desire to make in regard to 
the matter, either during the inspection of the site or at 
such other place, according to circumstances, as may be 
considered at the time to be most convenient.” 

The reference to full legal representation was apparently 
intended to discourage not so much the employment of a 
solicitor, though it might have had this effect, but rather the 
briefing of counsel. Subsequently for a very short time the 
form of the letter was amended by the omission of the word 
“ full,”’ and this clearly must have been intended to discourage 
any form of legal representation. More recently the letter 
has omitted altogether the reference to legal representation, 
so that the relevant paragraph now only discourages the 
attendance of a number of witnesses and there is no attempt 
to discourage legal representation. 

It is unwise to take too literally the reference to a number 
of witnesses on either side as being unnecessary. The writer 
has known a respondent authority to be discomfited by doing 


this and appearing at a hearing by its planning officer only. 
When the planning officer attempted to give information he 
had obtained from the local sanitary inspector it was not 
accepted, the appellant having no satisfactory method of 
disputing it by cross-examination ; in other words it was 
only hearsay. The form of the Ministry’s letter does, however, 
tend to suggest that either the planning officer or the appellant 
might go along to a hearing having equipped themselves with 
information from other persons and each give the whole of 
the informatign to the inspector. Nothing, however, is more 
unsatisfactory to either party than that the other should 
make hearsay statements which cannot be satisfactorily 
attacked on cross-examination. 

In the majority of private hearings, especially where 
solicitors are acting on both sides, the procedure follows that 
of the ordinary public local inquiry, except that no Press o1 
public are present, and in the writer’s opinion a. solicitot 
acting for a party would be well advised to prepare for a 
hearing as he would for an inquiry. As hearings only ar 
generally reserved for the less important appeals it will not 
be often that it is necessary to engage expert planning 
consultants. 

The place in the Ministry’s letter for the initial meeting is 
fixed after consultation with the local authority concerned 
and will often be some local authority’s offices. The question 
of where the actual hearing is to take place after the meeting 
is left at large, but in the writer’s experience the hearing usually 
takes place at the place of meeting, and the inspection of the 
site, if this is not the meeting place, is made afterwards, 
though it may often be found that the inspector has t iken a 
preliminary look at the site on his own beforehand. 

The reference above to the unsatisfactory nature of hearsay 
evidence on planning appeals leads naturally to the still more 
unsatisfactory position which arises in many cases where 
material facts or views may be possessed by a Government 
department. 

By art. 9 (2) of the General Development Order, 1948, a 
local planning authority, before refusing permission or 
imposing any conditions upon the grant of permission for 
any development of land for the purposes of agriculture, are 
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bound to consult the Minister of Agriculture. They are not 
bound to accept his advice but will very generally do so. 
The type of case which commonly arises for consultation 
under this article is that in which a person wishes to erect 
buildings with or without a dwelling-house to start up a 
smallholding. If the Minister is in favour of the proposal all 
is well and good for the applicant, for a planning authority 
would have an uphill task in refusing permission against a 
recommendation of the Minister. 

It is where the Minister is against the application that the 
unsatisfactory position arises, because the practice of the 
Ministry is to refuse to send anyone to the hearing of the 
appeal to support the advice given to the authority. 

An appeal of this kind which aroused much publicity last 
November was that of Spinks v. Kent County Council. 
Mr. Spinks applied for permission to erect a horticultural shed 
and two greenhouses. The Minister of Agriculture advised 
the council to refuse the application as the land was not 
likely to form an economic agricultural unit. But for this 
advice the application would have been granted. The Minister 
of Agriculture refused to send any witness to the hearing and 
the council urged the Minister of Town and Country Planning 
to allow the appeal, which he did subject to conditions; they 
considered it to be out of keeping with the principles of justice 
that the appellant should not be confronted with any witness 
or any precise evidence as to the reason for refusing the 
application. As will be seen from the note of this case at 
93 Sot. J. 731, not only did the Minister of Agriculture 
refuse to send any representative to appeal hearings but the 
Ministry’s written observations might not be furnished by 
the council to the appellant. In the writer’s expericnce, 
however, it is possible to put in the Ministry’s written 
observations at the hearing, the appellant receiving a copy, 
but this may possibly depend on the inspector. It would be 
inequitable not to allow this. 

A local planning authority will often consult the Ministet 
of Agriculture not only when required to do so by the General 
Development Order where the development is for agriculture 
but also where the development is for other purposes, e.g., the 
erection of dwelling-houses, but the development breaks into 
farm land. Here it is by no means uncommon for the 
Minister to advise refusal on the ground that the develop- 
ment will break up an existing economic farm unit. 

The attitude of the Ministry in refusing to send a witness is 
unsatisfactory not only to the appellant, who cannot attack 
by cross-examination the facts and opinions lying behind the 
advice, but also to the planning authority, who are left 
without evidence necessary to support their case and often 
without detailed advice on which to base cross-examination 
of the appellant. True, they could call one of their own 
officers, if they have one experienced in agriculture, but, as 
the Kent County Council pointed out, this would only result 
in a duplication of work. In any event it should surely be the 
person who has given the advice who should support it. 

The attitude of the Ministry of Agriculture is the less 
explicable when compared with that of the Ministry of 


Transport. By art. 7 of the General Development Order 
a planning authority is bound to consult the Minister of 
Transport on an application for planning permission for 
development which affects a trunk road, and the planning 
authority are bound to comply with any direction which h 
may give. Where an appeal results from a refusal or con- 
ditional permission given in accordance with the Minister's 
direction the Ministry are prepared to make one of their 
officers available as a witness who, subject to the discretion 
of the inspector conducting the inquiry, is subject to cross- 
examination. It is understood that the evidence of such an 
officer should, strictly speaking, be limited to matters of fact 
and not extend to matters of opinion, but, even so, this 
practice is a considerable advance. It is of considerabk 
standing, having been in force in connection with similar 
appeals affecting a trunk road under the Restriction of 
Ribbon Development Act, 1935, and in these cases the 
inspector as well as the witness was acting for the Ministry of 
Transport. More recently the writer knows of a Ministry of 
Transport inquiry into a “no waiting” order under the 
Road Traffic Acts, 1930-1934, on a trunk road where one of 
the principal witnesses came from the same Ministry and 
gave evidence very freely and was cross-examined by the 
objectors. This is without doubt the most satisfactory 
procedure ; it places the Ministry’s cards fully on the table 
and enables the other side to assure themselves that the 
Ministry’s action is based on the correct facts. 

The attitude of the Ministry of Town and Country Planning, 
where that Ministry are the initiating as well as the inspecting 
Ministry, is not so satisfactory. In a recent case the Minister 
had under s. 100 of the 1947 Act directed a local planning 
authority to make an order revoking planning permissions 
to build dwelling-houses ; objections were made by the owners 
and an inquiry held. The authority, who were only nominally 
the makers of the order, considered that the Ministry should 
produce the evidence in support of the order, but no witness 
was forthcoming and the solicitor for the authority was 
simply left to make a statement on notes supplied by the 
Ministry. This seems to the writer to be clearly a case where 
the officer of the Ministry responsible for giving the direction 
should have come to the inquiry to support it, more particularly 
as it appeared at the inquiry that the direction might have 
been based on @ misconception of physical characteristics in 





“ 





the neighbourhood. 

There is much to be said for setting up some independent 
semi-judicial tribunal to decide on the merits where a Govern- 
ment department is both the initiator and deciding authority 
in a particular matter, as in some of the cases referred to or 
as in the case of the new towns procedure, though there are 
arguments against this. At the very least, however, depart- 
ments should, as far as possible, let justice be seen to be done 
by stating and defending their case in public. If the Ministry 
of Transport are prepared to go some way towards this, ther 
is no reason why other Ministries should not follow suit. 


Rk. N. D.H. 





REVIEW 


Voluntary Liquidation. By A. C. Hooper and Jf. S. 
Nixon, LL.B., Solicitors and Notaries Public. Third 
Edition. 1949. London: Gee & Co. (Publishers), Ltd. 
42s. net. 

This is an excellent book and can strongly be recommended 
to practitioners as an addition to their library. The subject 
is apt to receive somewhat scanty treatment in text-books and 


this of course only serves to enhance the value of a publication 
dealing fully with every aspect. It is a practical book from 
which alike you can find out the answer to a question or find 
the form which has to be used. Although the preface is 
dated November, 1949, the text appears to have been made 
up only to about March—this matters but little, however. 
There is little doubt that no practitioner who buys a copy 
will regret having done so. 
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THE NEW POSITION OF ADOPTED CHILDREN IN 
RELATION TO PROPERTY RIGHTS 


SecTION 9 (1) of the Adoption of Children Act, 1949, sets out 
the aim of that and the succeeding section of the Act as 
“securing that adopted persons are treated as children of 
the adopters for the purposes of the devolution or disposal 
of real and personal property,’’ and it might have added 
that they should not be treated as the children of any other 
persons for these purposes, for that is the broad effect of 
these provisions. This Act and the Adoption of Children 
Act, 1926, are thus completely opposed to each other in 
the treatment of adopted children in relation to rights of 
succession to property, and as the Act of 1949 does not 
affect the devolution of any property on the intestacy of 
any person who died before the date of its commencement 
(the 16th December, 1949), or any disposition of property 
made before that date (s. 9 (5)), there will be two different 
codes to regulate the succession of adopted children to 
property for a considerable time to come, the applicability 
of which in any given case will depend on the date when 
the right which is under consideration, to use a neutral word, 
crystallised. 

Despite the very wide terms in which both the preamble 
to this part of the Act and the actual provisions of ss. 9 and 10 
are drawn, it is a mistake to think that an adopted child 
is now to be treated, in any case to which the Act applies, 
for all purposes of succession to property and in all circum- 
stances as if he or she were the natural, legitimate child 
of the adopter or adopters. This will be so in the event of 
an intestacy on the part of any person with whom an adopted 
child is now brought into a statutory relationship; but 
where property devolves under an instrument, the terms of 
that instrument will necessarily first have to be construed 
(in the light of the relevant provisions of the Act of 1949) 
to determine what rights (if any) are thereby conferred upon 
the adopted person. This will especially be the case where 
the instrument is a marriage settlement, and benefits are 
conferred on the children of the intended marriage, or the 
children of a named beneficiary by a named spouse. In the 
absence of a context such expressions cannot be stretched, 
even with the aid of this Act, to include adopted children. 

Intestacy is dealt with by s. 9 (2), as extended by s. 10 (1) 
of the Act, and presents no difficulties. In the case of any 
person dying intestate after the commencement of the Act 
in respect of any property, with one exception in respect 
of certain entailed property, that property devolves in all 
respects as if any person adopted before the death (whether 
before or after the commencement of the Act is immaterial) 
were the child of the adopter born in lawful wedlock and 
were not the child of any other person. The advantages 
of a joint adoption by two spouses, in relation to this provision, 
is that the adopted child is then able to benefit under the 
intestacy of a relation either of its adoptive father or its 
adoptive mother; a child adopted by a single spouse, for 
example, the wife, is not capable of taking under the intestacy 
of, for example, the husband’s brother. Another advantage 
from this point of view of a joint adoption is that a child 
adopted by two spouses jointly is treated, for all purposes 
of succession covered by the Act, as the brother or sister 
of the whole blood of any child or any other adopted child 
of its adoptive parents, while a child adopted by one spouse 
only is treated as a brother or sister of the half-blood only 
of its adoptive brothers or sisters (s. 10 (1)). 


Succession otherwise than upon an intestacy is dealt with 
by s. 9 (3), which provides that in any disposition of property 
made, whether by instrument ¢vfey vives or by will (including 
codicil) after the date of an adoption order, (a) any reference, 
whether express or implied, to the child or children of the 
adopter is to be construed as, or as including, a reference 
to the adopted person ; () any such reference to the children 
of the adopted person’s natural parents is to be construed 
as not including a reference to the adopted person; and 
(c) any such reference to a person related to the adopted 
person in any degree is to be construed as a reference to 
the person who would be related to him in that degree if 
he were the legitimate child of the adopter and not the child 
of any other person —these references to be so construed, 
in each of these cases, unless the contrary intention appears. 
As in the case of intestacy, whether the date of the adoption 
precedes or succeeds the commencement of the Act is 
immaterial, but the date of the order in relation to the date 
of the disposition is material, in that this provision only 


applies to dispositions made after the date of the adoption 
order. 

It will thus be a matter of inquiry on each occasion to 
determine when the disposition in question was “ made” 


for the purposes of s. 9 (3). In the case of instruments 
inter vivos this date will normally be the date of execution 
of the instrument itself, although some questions of difficulty 
may arise in connection with powers of appointment and 
instruments made in exercise of such powers, especially if 
a power of revocation and new appointment is reserved. 
The question when a testamentary disposition is ‘‘ made ”’ 
for the present purpose is more intricate, and in this connection 
reference will inevitably be made to the decision in berkeley 
v. Berkeley [1946] A.C. 555, the effect of which, although 
it was brought out in the context of a statutory provision 
worded differently from that contained in s. 9 (3), was that 
a will is ‘‘made’’ at the testator’s death. But s. 10 (2) 
expressly provides that a disposition made by will or codicil 
executed before the date of an adoption order is not to be 
treated, for the purpose of the provisions now under 
consideration, as made after that date by reason only that 
the will or codicil is confirmed by a codicil executed after 
that date. This subsection was inserted for the purpose 
of negativing, in relation to these provisions, the 
(if it is a rule) that a codicil may republish a will constructively, 
as to which see the speech of Lord Porter in Lerkeley v. 
Berkeley, supra, at pp. 575-6; and to that extent the purport 
and effect of the subsection are clear and, since a possible 
commended. But 


rule 


doubt is thus eliminated, much to be 
this subsection also suggests that to its draftsmen, at any 


rate, the date when a disposition made by will or codicil 
is ‘‘made”’ is the date of its execution and not the date 
when it takes legal effect, and on that footing the language 
of these provisions seems to have been singularly ill chosen, 
having regard to the decision in Berkeley v. Berkeley, supra. 

The purpose of these observations is to warn the practitioner 
that the application of the new Act to the facts of any 
particular case may call for nice discrimination, especially 
before the effect of some of its provisions has been tested in 
the courts. But taking them all in all, ss. 9 and 10 are 
remarkably well drafted for a private member's Bill which 


a a 


was heavily amended in its passage into law. 
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ENJOYMENT OF WAY 

INTERRUPTION BY TENANT 
THE Rights of Way Act, 1932 (which came into force on 
Ist January, 1934), provided, by s. 1 (1) and (2) that where 
a way over land had been actually enjoyed by the public as of 
right and without interruption for a full period of forty years, 
such way should be deemed conclusively to have been 
dedicated as a highway unless there was sufficient evidence 
that there was no intention during that period to dedicate 
such way. In Jones v. Bates (1938), 54 T.L.R. 648 (C.A.), 
the owner of a farm brought an action for trespass against a 
neighbour who alleged that he was merely using what had 
become a public footpath. No landlord-and-tenant question 
was involved, but from the point of view of that branch of 
the law the exposition of the change effected by the new Act 
contained in the very comprehensive judgment delivered by 
Scott, L.J., is instructive. The learned lord justice held 
that the new enactment did away with the necessity for 
proving dedication; mere proof of actual user as of right 
and without interruption now sufficed, and this meant, inter 
alia, that a court would no longer have to deal with “ such 
difficult investigations as the state of the title of the owners 
and whether there was an owner who could dedicate and 
consequently sometimes even the time when the dedication— 
usually quite imaginary—had in fact taken place.”’ As to the 
meaning of “ without interruption,’ this meant “that the 
enjoyment of the right must not have been interrupted. If 
for the statutory period members of the public have used 
the way as of right, and their exercise of that right has in 
fact not been interrupted, then the statutory consequence 
follows . . . No interruption comes within the statute unless 
it is shown to have been an interference with the enjoyment 
of the right of passage.”’ 

The latest authority, Lewis v. Thomas (1949), 94 So. J. 130, 
shows that the question whether exercise of the right has 
“in fact’’ been interrupted may be answered partly by 
reference to the state of mind of the alleged interrupter, in 
this case a tenant. The disputed way, used by farm vehicles 
and cattle, crossed two fields which had been let, by a 
predecessor in title of the plaintiff, to a tenant. This tenant 
had been in the habit of locking a gate between these fields 
at night, to prevent his cattle from reaching his corn. When 
he did this, he left the key with the then landlord. The 
county court judge found for the defendant, basing his 
decision on the ground that the tenant had not intended to 
show the public at large that there was no right of way. 
The plaintiff's arguments on appeal were that intention did 
not matter and in any event the landlord, who knew of the 
interruption, had not shared the intention. Dismissing the 
appeal, the court held (a) that while “‘ interruption ’’ meant 
interruption in fact, the presence or absence of a challenge 
might be a relevant circumstance in determining whether 
there had been an interruption in fact; and when locking 
occurred only when there was likely to be no demand for the 
facility, it was open to the judge to conclude that there had 
been no interruption; and (4) that nothing turned on any 
idea which the then landlord might have had about the 
locking, as the gate was not his. 

While it is not stated when the user actually began in the 
above case, the decision serves to draw attention to the special 
provision in s. 1 (5) of the Act, authorising a landlord (under a 
tenancy for a term of years or from year to year) to place and 
maintain ‘‘no right of way’’ notices (as described in subs. (3)) 
on the land notwithstanding the existence of the tenancy. 
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EXCLUSION FROM CONTROL 

THE issue which reported Lewis v. Thomas also contained a 
provocative article (‘‘ The Reluctant Landlord and the Rent 
Acts’’), the contributor of which put forward a suggested 
solution of the following problem: a houseowner who may 
want possession at some future date of some rooms which 
are at present unused wishes to ensure that, if he lets them 
to one of the many victims of the shortage, he will be able to re- 
cover possession if and when a certain event, which may be either 
the marriage of a son or daughter or a desire to sell the house 
with vacant possession, occurs. The suggestion is that he 
should let the rooms for three years, subject to a right to 
determine by shorter notice, and that the tenant serves a 
notice to quit before taking possession; if, when the date 
specified arrives, the landlord does not want possession, he 
will destroy the notice in consideration of receiving a new one 
specifying the termination of the next period. When a notice 
is not destroyed, para. (c) of Sched. I to the 1933 Act (“ the 
tenant has given notice to quit, and in consequence of that 
notice the landlord has contracted to sell or let the dwelling- 
house, or has taken any other steps as a result of which he 
would . . . be seriously prejudiced if he could not obtain 
possession ’’) will give him a ground for possession. 


Sympathy may well be felt with the houseowner, but it 
does seem that there are obstacles, of a general and of a 
particular nature, to the success of the plan. In the event 
of the rooms being required for the son or daughter, indeed, 
the device seems unnecessary, in that para. (h) of the Schedule 
would apply if the landlord himself gave notice. But one 
objection which would prove serious in the other case would 
be that the notice was, if it was a notice to quit, not a notice 
given by the tenant at all; a periodic tenancy is but a 
glorified tenancy at will, and the notice must be motivated 
by the wish of the party giving it. Perhaps even more 
difficult to deal with would be a causation point : would not 
the evidence show that the notice to quit was a consequence 
of steps taken rather than the other way round? Also, if 
these objections failed, it seems fair to say that the case 
would stand a good chance of being one in which the court 
would not consider it reasonable to make an order. 


But, apart from these objections, I think it would be 
difficult to resist an argument that the device was an attempt 
to contract out of the Act and create jurisdiction by agreement. 
The difference between what is proposed and what was done 
in Maclay v. Dixon [1944] 1 All E.R. 22 (C.A.) is a vital one. 
In that case parties were held legitimately to have tried to 
negotiate, and to have succeeded in negotiating, a letting to 
which the Acts would not apply at all; they did not attempt 
to create a contract which would be within the Acts, but 
would on determination give rise to a remedy prohibited by 
the Acts. Consequently, I fear that the agreement would be 
classed with the sham letting to determine standard rent 
dealt with in Conqueror Property Trust, Ltd. v. Barnes 
Corporation [1944] K.B. 96, or the reservation of unauthorised 
rent as ‘‘ weekly premiums’’ (provided for in a separate 
document) which led to Rush v. Matthews [1926] 1 K.B. 492 
(C.A.). My own suggestion would be that the landlord, if he 
has or can acquire the necessary spare furniture, should let the 
rooms furnished for a fixed term of three months, intimating 
that if he does not want possession at the end of that period 
he will probably be prepared to relet them to the tenant. 


R. B. 
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PRACTICAL CONVEYANCING—X 


RECENT PUBLICATIONS 
Few solicitors have time to peruse new books or new editions, 
even on subjects which are of most importance to them, and 
it is difficult enough to find time to study book reviews. 
Consequently, a few brief notes on some text-books on 
conveyancing matters, which have appeared recently, may be 
of value. 

Most controversial is the book on “ Precedents in 
Conveyancing under the Planning Acts,” by Dr. Harold 
Potter and Mr. D. Macintyre.!_ These precedents are based 
on forms in Key and Elphinstone, but most of the clauses 
intended to deal with planning matters are very similar to 
those which have already appeared in the various contribu- 
tions by Dr. Potter to the Journal of Planning Law. The 
preface states, quite rightly, that there is no general agreement 
concerning the effect of the Town and Country Planning Act, 
1947, and that, consequently, the authors have tried to meet 
all views. It appears to the present writer that the only 
view which is adequately represented is that which Dr. Potter 
has consistently advocated, namely, that “ use” is a matter 
of title to be stated in contracts and conveyances. The 
introduction is an excellent guide to the problems arising in 
conveyancing practice and is well worth studying. If, after 
studying it, the reader concludes that “use” should be 
treated as a matter of title in the manner suggested, then he 
cannot do better than adopt the precedents. The present 
writer has stated elsewhere his reasons for disagreeing with 
Dr. Potter, and they need not be repeated here. 

A new edition of a book which is not as well known as it 
deserves is that of Strong’s Practical Guide to Searches.? 
In addition to dealing with searches for land charges and local 
land charges and searches under the Land Registration Act, 
1925, the book has a most useful chapter entitled ‘‘ Searches 
for Special Purposes.” Most solicitors are so familiar with the 
usual searches that they need little guidance: in carrying 
them out, but the detailed information about these special 
searches is not likely to be known by many. For instance, 
the descriptions of the method of obtaining information about 
tithe redemption annuities, of searches for assurances enrolled 
with the Charity Commissioners, and of the method of 
obtaining certificates of births, deaths and marriages, are all 
most useful. 

The Conveyancers’ Year Book is a publication which has 
appeared in spite of grave difficulties. The intention is to 
provide conveyancers with a yearly volume to advise them 
of the many changes which occur every year affecting 
conveyancing practice. First published in 1940, early 
volumes were prepared by Sir Lancelot Elphinstone and 
attained a very high standard which was continued under 
the authorship of Mr. R. E. Megarry. Unfortunately delays 
in production and the illness of the proposed author of the 
1947 volume have made it impossible to keep up the early 


1 Sweet & Maxwell, Ltd., 21s. net. 
? The Solicitors’ Law Stationery Society, Ltd. 18s. net. 


record. The volume which appeared a few weeks ago, for 
1948,3 in fact deals with material of both 1947 and 1948 (for 
instance, it includes the Town and Country Planning Act, 
1947, and the Agricultural Holdings Act, 1948). Consequently, 
it contains a great deal of interesting material and it is pleasant 
to know that the series is to continue. If the editors and 
publishers can, in future, achieve their object of publication 
early in the following year, as was done by the first few 
volumes, they will provide an excellent service for solicitors 
who want to make their work accurate. 

Another publication already this year is that of a 
Supplement? to the 16th (1947) edition of Gibson’s 
Conveyancing. Many solicitors use Gibson as a reference 
book and they will find that the Supplement fills an essential 
need. Nevertheless, its contents should not be misunder- 
stood. It contains two chapters only, the first on the 
Agriculture Act, 1947, and the Agricultural Holdings Act, 
1948, and the second on the Town and Country Planning 
Act, 1947, and there is no attempt to bring the last edition 
up to date on other matters. It must be agreed that there 
would be no need for a supplement if it were not for these 
statutes. The Supplement is accurate and, in general, up 
to the high standard of the editors, a standard the present 
writer has good reason to appreciate. Nevertheless, one is 
left to wonder whether it meets the requirements of articled 
clerks quite as well as most of the Law Notes publications. 
There is a great deal of detail ; for instance, the twenty-two 
classes in the Town and Counry Planning (Use Classes) Order, 
1948, the twenty-one classes in the Town and Country 
Planning (General Development) Order, 1948, and_ the 
eighteen classes in the Town and Country Planning (Develop- 
ment Charge Exemptions) Regulations, 1948, are all mentioned, 
although many of them very briefly. 

Perhaps, in the future, the general rules on planning 
matters will be treated as part of land law, particularly in 
books on real property, and a book on conveyancing will 
deal mainly with the effect of planning law on transactions 
affecting land (this last matter, incidentally, is discussed 
briefly, but in a most effective way, in this Supplement). 
In the meantime the editors of Law Notes have, no doubt, 
thought a Supplement to Gibson’s Conveyancing the best 
way of filling the present gap in students’ books, but the 
present writer cannot avoid the impression that they may well 
frighten the average student by the inclusion of too much 
detail. Planning law is not an easy subject, but the extent 
of the reading necessary for The Law Society Final is already 
so great that the examiners cannot reasonably require a 
knowledge of more than the general principles of planning 
law and of the really important practical rules in the 1947 
Act and the orders made under it. The inclusion of detail, 
of course, makes the Supplement all the more useful to the 
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ON BYELAWS 
ByELaws, I am sorry to say, have become so-much a part 
of our daily life that we are no more perpetually conscious of 
their playful vagaries than we are vividly grateful for the 
greenness of the grass or struck breathless at the thought that 
for all practical purposes we are each of us hurtling through 
space clinging to a cosmic cannon ball by the soles of our feet 
or filled with incredulous wonder at the framework of jointed 
sticks on which our flesh is hung. The scope and volume and 
grandmaternal minuteness of the byelaws which encompass 
us as a cloud and within which we live and move and have 
our being is well known to be far beyond the capacity of our 


practitioner. ee, 
3 The Solicitors’ Law Stationery Society, Ltd. 50s. net. 
* Law Notes Lending Library, Ltd. 7s. 6d. net. 
legislators, who endorse them, or of the public who, in the 


Chinese phrase, must ‘tremble and obey”’ them, and one would 
no more think of learning them by heart (or if “ heart ” 
is too warm an expression, then by rote) than one would 
aspire to recite the Buddhist sacred writings or the railway 
timetable. It is therefore with an eager gratitude and a 
perfect faith that I receive any fragment of revelation that 
may fall to me from those better versed in the mysterics—that, 
for example, to supply water from one’s house to another 
person for any purpose but putting out a fire may be visited 
by a fine of £5 (a far less satisfactory £5 worth, one fecls, than 
pulling the communication cord and paralysing British 
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Railways). What! May one not quench a_neighbour’s 
thirst, as well as his fire, with the scriptural cup of cold water ? 
May one not promote in him that cleanliness which is supposed 
to be next to godliness? Apparently not. Then again, to 
travel from the domestic tap to the vasty deep, by what 
mystical process of higher mathematical calculation was it 
determined that not more than sixty-four persons (I think 
I have got it right)— sixty-four, no other figure would serve- 

may be registered as owners of a British ship? What 
esoteric wisdom fixed that as the Golden Number, the happy 
medium and marked it as the safe channel clear of shoals, 


rocks and quicksands ? 


STILL, SMALL VOICE 
I was moved to these rather desultory reflections by the sight 
of a new byelaw which, so far, one can assert, without fear of 
contradiction, is unique. It comes from Vaucluse-la- 
Fontaine (pop. 826), near Avignon of the broken bridge— 
Vaucluse where there spring from the limestone cliffs the 
waters of the Sorgue, beside whose stream Petrarch composed 
his sonnets to Laura. And this is the substance of the 
byelaw: ‘The transport of atomic or hydrogen bombs, 
or their use, is strictly prohibited in the commune of Vaucluse. 
The village constable will arrest any persons contravening 
this order.”’ Almost it recalls (now that we only worship 
the Great God Science) the famous reply to the proclamation 
of Louis XIV forbidding the continuance of the alleged 
miracles at Port Royal :- 
“ De part le Roi: Défense a Dieu 
De faire un miracle en ce lieu.”’ 

3ut here is no Sun King’s gesture of absolutism. It is the 
weak things rising up against the strong. Chesterton, thou 
shouldst be living at this hour, to see the very spirit of Adam 
Wayne, the Napoleon of Notting Hill, rise up in very fact, 
the little place, tiny and unafraid, defying the huge devil 
that blocks the universal sky, as Domremy once sent forth 
the unimaginable salvation of France. One could have 
wished that it had been St. Just-in-Roseland or else 
Havering-atte-Bower where they had (and, | trust, still have) 
a pair of stocks into which the village constable could have 
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popped the atomic intruder. One may safely say that if 
all the suspicious characters in Harwell had been so dealt 
with promptly and expeditiously the Central Criminal Court 
lists would have been spared one very disturbing case. Of 
atomic fission one may say as Dr. Johnson said of flying: 
“Tf all men were virtuous I should with great alacrity 
teach them all But what would be the security of th 
good if the bad could invade them at pleasure... 4 
flight of northern savages might hover in the wind and alight 
with irresistible violence upon the capital of a_ fruitful 
region.” 
FOR HEARTH AND HOME 
Tue little places in France seem to be the first to awaken to 
resistance in the face of the modern mechanised juggernauts 
From another source I hear how in the Alps the village of 
Tignes (pop. 500) has waged a three years’ war against a 
mammoth State concern which would drown its valley, 
its pastures and its homes in the sacred name of hydro-electri 
enterprise, and a capital outlay of £15,000,000. (How economics 
do talk!) The latest news of the campaign is a victory in 
the Supreme Court for little Tignes. The thing started 
in 1947 when reconnaissance units from the big battalions 
came to survey the ground for the dam. The surveyors 
and engineers found their tyres punctured and their blueprints 
somehow vanished. Heavy armour arrived in the  shap: 
of bulldozers but the drivers were driven off. Equipment 
was thrown into the Isere, excavators were blown up and 
sheds were set ablaze. With typical bureaucratic reasonable- 
ness, alternative accommodation was offered of land higher 
up the mountains but, of course, impossible for dairy cattl 
or cornfields and a brave new village was promised to men 
who preferred the old one. So with a cry of “ Tignes pour 
les Tignands ”’ the villagers dug their feet into their ancestral 
acres and fought a requisition order for their Naboth’s vineyard 
Now they have got it declared invalid. We await with 
anxiety further news from the battle front where they ar 
defying the French equivalent of the proposition that ** the 
man in Whitehall knows best,” that the man with big ideas is 
never wrong and minorities are never in the right. 
RICHARD Kor, 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL] 


Devolution and Control 

Sir,—Having read the article of “‘ R.B.”’ (94 Sot. J. 125), 
it occurs to us that possibly the situation envisaged in the last 
sentence of the article may not ever arise having regard to 
the provisions of r. 44 of the Probate Rules (non-contentious) : 
“No letters of administration shall issue until after the lapse 
of fourteen days from the death of the deceased unless under 
the direction of the judge, or by order of two of the registrars.”’ 

It would appear that the landlord has in any event a 
considerable advantage, for he can serve his notice to quit as 
soon as the tenant has died, whereas the administrator will 
have to wait fourteen days for his grant (under which his 
title arises), unless he can persuade the judge or two of the 
registrars that he should have his grant sooner and, with all 
due respect to the Probate Registry, we would suggest that 
he is unlikely to get such an order on the day of the deceased’s 
death or within, say, four days thereafter. 


Incidentally, does “‘ R.B.’”’ envisage the use of “‘ walkie- 


talkies ”’ ? 
Slough. 


R. G. HARRISON & SON, 
‘ Envisaged ’”’ is, indeed, the right word, the suggestion 
being semi-facetious. I accept the criticism, but would 
point out that (a) on the one hand, it would not really be 
necessary for the landlord to go to the trouble described: 
he has an even greater advantage over the intending admini- 
strator in that he can, once the news that the tenant is poorly 
reaches him, send notices to quit, say twice a day, to the 
Treasury Solicitor until satisfied that one such notice arrived 
after the tenant’s death; (4) on the other hand, if a grant 
could be obtained before the notice to quit expired the 
landlord’s object might be defeated ; and even in the case 0! 
a weekly tenancy there would be some chance of this 
happening, especially if the death occurred early in_ the 
period. R. B. 





The Lord Chancellor has decided to appoint Mr. PauL ADAMS 
to be Taxing Master of the Supreme Court on 25th April, in the 
place of Master Walker, who is due to retire on 24th April. 


Mr. THoMAs HOLt, assistant solicitor to Boston Council, has 
been appointed assistant solicitor to Camberwell Council. 

Mr. Eric Tuomas, of Dudley, has been appointed assistant 
solicitor to Halifax Corporation. 

Mr. I. Davies, deputy clerk of the Anglesea County Council, 
was married on 4th March to Miss Madge Thomas, of Menai Bridge. 


Mr. J. R. Bracewell, solicitor, of Norfolk Street, Strand, was 
married on 18th February to Miss Megan Jones. The couple 
first met in The Law Society library when both were studying there 

Mr. A. D. Perkins, solicitor, of Northampton, president of the 
Northampton Drama Club, is the author of a one-act comedy 
‘* A Young Man’s Fancy,”’ which the club is taking to the Coventty 
Drama Festival. 

Mr. J. J. Stewart-Edwards, retired solicitor, of Exmouth 
celebrated his 100th birthday recently. He has heard Charles 
Dickens reading from his novels. 
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NOTES OF CASES 


COURT OF APPEAL 


TOWN PLANNING: DEVELOPMENT 
PERMISSION 


Crisp from the Fens, Ltd. v. Rutland County Council 


Bucknill, Singleton and Denning, L.J J. 
12th January, 1950 

Appeal from the Divisional Court (93 Sot. 
47 L.G.R. 647). 

The appellants, a company manufacturing potato crisps, 
acquired premises in Oakham and obtained from the respon- 
dents, Rutland County Council, as local planning authority, 
permission under ss. 12 and 14 of the Town and Country 
Planning Act, 1947, to change the use of the premises by 
manufacturing potato crisps there, subject to the condition 
that ‘‘ the use of the building shall be confined to the manu- 
facture of potato crisps or any use within Class III of the 
Town and Country Planning (Use Classes) Order, 1948.” 
The reason stated for the imposition of that condition was 
“to ensure that the building shall not be used for general 
industrial purposes, as such uses would be liable to be 
detrimental to the amenities of the locality.”” Manufacture 
of potato crisps having duly begun on the premises, the 
planning authority served notice under s. 23 (1) of the Act of 
1947 that the condition of the permission had been broken 
in that the company had caused detriment to the amenity 
of the locality by causing smell, noise and smoke, “‘ contrary 
to the definition of use of a light industrial building as defined 
by Class III of the ’ Order of 1948, and requiring the company 
to “ discontinue the use of the buildings for the purpose of the 
manufacture of potato crisps or any use which does not comply 
with the conditions’’ in the permission. The company 
complained to a court of summary jurisdiction under s. 23 (4) 
by way 0: appeal against that notice. The justices, finding 
that smell, noise and smoke were in fact emitted, dismissed 
the complaint. The company appealed to the Divisional 
Court, contending that, as the wording of the condition was 
in the alternative—‘‘ the manufacture of potato crisps or any 
use within Class III of the ’’ Order of 1948—the manufacture 
did not infringe the condition even if it was not within Class III. 
sy s. 12 of the Act of 1947, permission is required in respect 
of any development of land, which permission may, by s. 14, 
be granted by the local planning authority, subject to con- 
ditions. Class III of uses under the Order of 1948 is ‘‘ use 
as a light industrial building for any purpose,” and a light 
industrial building is defined as “‘ an industrial building . . . 
in which the processes carried on . . . are such as could be 
carried on .. . in any residential area without detriment to the 
amenity of that area by reason of noise . . . smell, fumes, 
smoke .’ The Divisional Court (Lord Goddard, C.J., 
and Oliver, J., Stable, J., dissenting) dismissed the company’s 
appeal, holding that the permission to manufacture potato 
crisps was given subject to that manufacture being within 
Class ILI, with the consequent preservation of amenities. 
The company appealed. 

3UCKNILL, L.J., said that the condition attached to the 
permission was to some extent ambiguous ; but he thought 
the decision of the majority in the Divisional Court right. 
In his view, the court was required to have regard to the 
document as a whole and to all the circumstances in which 
it came to be made. In the application by the company 
there was no suggestion that there would be any smell or 
smoke or interference with amenity. It was unreasonable 
to suppose that the planning authority would give a general 
permission to manufacture an article without imposing 
conditions securing that the manufacture_should not interfere 
With the amenities of the neighbourhood. The authority 
were bound to give reasons for imposing conditions, and 
they stated “ that the building should not be used for general 
industrial purposes, as such uses would be detrimental to 
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the amenities of the locality.” The application here was to 
develop this building for the manufacture of potato crisps 
and he was unable to understand why the authority should 
impose a condition to their permission about some other 
manufacture not applied for, but fail to impose that condition 
on the manufacture, the only manufacture for which 
application was made. He agreed, however, with the view 
expressed by Stable, J., that a permission of this kind ought 
to be expressed clearly. 

SINGLETON, L.J., observed that he had felt considerable 
difficulty in reaching the conclusion that the appeal must be 
dismissed. 

DENNING, L.J., agreed. 

APPEARANCES : Megarry (A. L. Philips & Co.) ; Heseltine 
(Peacock & Goddard, for the Clerk to the Rutland County 


Council), 
{Reported by R. C Catsurn, Esq., Barrister-at-Law 


AGRICULTURAL HOLDING: DISTURBANCE : 
LOSS OF PROFIT 


Dean v. War Secretary 


Tucker and Asquith, L.JJ., and Roxburgh, J. 
24th January, 1950 

Appeal from Morris, J. 

The respondent was the tenant of an agricultural holding 
under an agreement with the Secretary of State for War from 
25th March to 29th September, 1942, and “ thereafter from 
year to year determinable by one year’s previous 
notice in writing "as provided. By cl. 6, “ The 
landlord may at any time determine the tenancy of the 

farm if required for naval, military or air-force 
purposes or for the purpose for which the farm was acquired 
by the landlord by a demand for possession 
and thereupon the landlord shall pay . . . the tenant by 
way of compensation (in addition to such compensation, if 
any, as he may be otherwise entitled to under the Agricultural 
Holdings Act, 1923), the fair value of the crops growing in 
the farm and the tenant right thereon and any loss or 
damage he may sustain through such disturbance.” On 
13th November, 1943, the landlord gave notice to the tenant 
to give up possession on 17th December, 1943, and possession 
was given up on that date, the land being required by the 
War Office for the purposes for which it had been acquired. 
The tenant claimed compensation under the Act of 1923 and 
cl. 6 of the agreement. The arbitrator disallowed, in awarding 
compensation, the tenant’s claim for loss of profit under 
cl. 6, but he provisionally assessed it at £600. On questions 
left by the arbitrator, Morris, J., awarded the tenant £600 
for loss of profit because, but for the demand for possession 
under the special powers in cl. 6 of the tenancy agreement, the 
earliest date at which the tenancy could have been terminated 
by a notice to quit would have been 29th September, 1945, 
so that the tenant had lost two years’ beneficial occupation. 
The landlord appealed. By s. 12 (7) of the Act of 1923, no 
compensation is payable under the section when possession 
of the holding is given up in the circumstances above set out. 
The compensation stated by s. 12 (6) to be payable does not 
include compensation for loss of profit. 

Tucker, L.J., said that if it had been intended by the 
agreement merely to restore the equivalent of the statutory 
right to compensation taken away by s. 12 (7) of the Act of 
1923, nothing would have been easier than to say so plainly. 
The parties must be taken purposely to have used very wide 
and general language which went beyond s. 12 (6). Clause 6 
of the agreement must be construed as intended to give a 
greater measure of relief to the tenant whose tenancy had been 
determined insummary manner. There was nothing unreason- 
able in a landlord’s contracting that in such circumstances 
the tenant should be entitled to receive compensation to a 
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greater extent than would otherwise be recoverable under the 
Act of 1923. 


AsguirH, L.J., and KoxspurGcu, J., agreed. Appeal 
dismissed. 
APPEARANCES: Diplock, K.C., and Hogg (Treasury 


> Scott Henderson, iK.C., and L. A. Blundell (Ellis 
and lairbaiyn). 


[Keported by R. C. Cai burn, Esq., Barrister-at-] aw.J 


Solicitor) ; 


COUNTY COURT APPEALS: JURISDICTION TO 


ORDER NEW TRIAL 
Weinbaum v. Klein 
Ikvershed, M.R., Somervell, L.J., and Hodson, J. 
25th January, 1950 
Appeal from Shoreditch County Court. 


A landlord obtained an order for the possession of premises 
within the Kent Restriction Acts on the ground that, so 
the county court judge found, the tenant was using them 
for business purposes only. The tenant, on his appeal, 
sought an order for a new trial, contending that further 
evidence was available which had not been called at the 
trial. No application had been made to the judge 
for a new trial under Ord. 37, r. 11, of the County 
Court Rules, 1936, whereby “The judge shall in every case 
have the power to order a new trial to be had upon such 
terms as he thinks reasonable, and in the meantime to stay 
the proceedings.” By s. 105 of the County Courts Act, 
1934, “ If any party to any proceedings in the county court 
is dissatisfied with the determination or direction of the 
judge on a point of law or equity or upon the admission or 
rejection of any evidence, the party aggrieved may 
appeal... to the Court of Appeal... .”’ 

EVERSHED, M.R., said that the right to appeal and the 
jurisdiction of the court to hear appeals from county courts 
was contained in s. 105 of the County Courts Act, 1934. 
The only case in which an appeal lay to that court was 
where the party was dissatisfied with the judgment on a 
point of law or equity, or complained in regard to the 
admission or rejection of evidence. Unless the appeal 
were properly brought in accordance with s. 105, the court 
had no power to order a new trial. If an application were 
made to the county court judge under Ord. 37, and he refused 
to make an order, an appeal could be brought to the Court 
of Appeal from that refusal, provided that the grounds of 
appeal were within the language of s. 105. Where, however, 
the grounds upon which a new trial was sought were, as here, 
that further evidence should be admitted, that was not a 
matter within the language of s. 105. There was no juris- 
diction in the court to hear an application on those grounds 
direct to that court, that is, if there had been no application 
to the county court judge under Ord. 37. That was the 
well-established practice, and it was in accordance with 
the statute. The right to come to the Court of Appeal 
for a new trial only arose if the grounds of appeal were within 
s. 105. The appeal must be dismissed. 

SOMERVELL, L.J., and Hopson, J., agreed. 

Appeal dismissed. 

APPEARANCES: FY. E. Sugden 
Hogg (Aukin, Courts & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
NEGLIGENCE: INJURY TO SUB-CONTRACTOR’S 
EMPLOYEE DURING SHIP’S SEA-TRIALS 
Hobson v. Bartram & Sons, Ltd. 


Tucker and Asquith, L.JJ., and Roxburgh, J. 
26th January, 1950 


(Pothecary & Barratt) ; 


Appeal from Oliver, J., sitting at Newcastle Assizes. 

The plaintiff was an employee of the sub-contractors, 
who were installing refrigerating machinery in a ship which 
the defendants were building for sale to the Argentine 
Government. When the ship was ready for her sea-trial 
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the plaintiff went with her in order to complete his work, 
The sailor crew for the navigation and working of the vessel 


at the trial was provided by the defendants, who also had a | 


pilot and their general manager aboard. The Argentine 
Government put on board for the trial a captain and a crew 
of cighty-one men including thirty-eight officers. During 
the trial some of the Argentine sailors negligently left a 
hatch uncovered in a darkened place, and the plaintiff fell 
down it and was injured. It was conceded that the defen- 
dants were the occupiers of the ship and the plaintiff an invitee 
Oliver, J., awarded him {£3,746 damages, holding that th 
Argentine sailors were agents of the defendants. He 0 
held because in his opinion both the defendants and _ th 


Argentine Government were equally interested in the success 


of the trials, so that the Argentine crew were temporarily 
under the defendants’ orders. The defendants appealed. 
Tucker, L.J., said that in his opinion there was nothing 
in the case to show that the Argentine crew were, during th 
trial, the agents of the defendants. They were there merely 
on behalf of their government in order to satisfy themselves 
on its behalf with regard to the vessel’s performance. The 
common interest of the shipbuilders and the purchasing 
government in the success of the trial was not enough t 
make the purchasers’ servants those of the shipbuilders 
True, the defendants’ general manager, who was in charg 
of the ship, admitted having control over the Argentin 
crew for certain purposes ; but that did not make the mer 
for all purposes the defendants’ agents. It was not as ii 
the general manager had given an order to the Argentin 
sailors to open the hatch. That different position need not 
be considered here. The common interest of purchasers 
and shipbuilders in the result of an inspection of the hold 
was not enough to make the Argentine sailors the agents 
of the defendants in making their inspection. It was not 
established that those sailors were either for all purposes 
during the trial, or in connection with the particular operatiot 
of inspecting the hold, the agents of the defendants 


Woodward v. Hastings Corporation 1945) K.B. 174 was an 
entirely different case. There was no evidence here ot 


delegation of any duties by the defendants to the Argentin 
The appeal must be allowed. 
L.J., and Roxpurcu, J., 


sailors. 
ASQUITH, 
allowed. 
APPEARANCES: Beney, K.C., and J. Charlesworth (Taylor 
Willcocks & Co., for Nesbitt, Cook & Carter, Sunderland) 
Harvey Robson (Lliffe, Sweet & Co., for Winskell & Walker 
South Shields). 


{Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


SERVICE OUT OF 


Appeal 


agreed. 


ACTION CLAIMING ACCOUNT : 
JURISDICTION 
International Corporation, Ltd. v. Besser 
Manufacturing Co. 
Tucker and Asquith, L.JJ., and Roxburgh, J. 
27th January, 1950 

Appeal from Lynskey, J. 

The plaintiffs, an English company, were the agents for th 
sale in England and Europe of the products of the defendants 
an American company. The plaintiffs’ allegation that th 
contract of agency was performable, and the commissio! 
specified by it was payable, in England was not traversed 
Lynskey, J., refused to allow a writ issued by the plaintifls 
claiming an account to be served out of the jurisdiction 
The plaintiffs appealed. 

Tucker, L.J., said that, as the defendants had sworn 
affidavit in reply, the only inference to be drawn from thi 
facts placed before the court by the plaintiffs was that the 
contract in question was one under which not only di¢ 
commission become payable in England, but it was 
the duty of the defendants to account in England to th 
plaintiffs in regard to those commissions. A more difficult 
question was whether the mere fact that the plaintiff compan) 
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were claiming an account by itself precluded them from 
obtaining an order for service out of the jurisdiction, on the 
ground that the court in England would not be a convenient 
forum for the granting of such relief. It was said that the 
disclosure of books and documents which might be required 
could more conveniently take place in the courts of America. 
There appeared to be no authority for the proposition that the 
courts of this country would never grant leave to serve out 
of the jurisdiction where one of the remedies sought was an 
account, or where an account was a necessary step in ascer- 
taining the amount due to the plaintiffs. Service out or the 
jurisdiction in such circumstances had been allowed in Hoerler 
v. Hanover Caoutchouc, Gutta Percha & Telegraph Works (1894), 
10 T.L.R. 22, 103. The way in which the discretion of the 
court was exercised in one case was very little guidance as to 
how it was to be exercised in another. He (his lordship) 
must not be interpreted as saying that a plaintiff as of right 
could always obtain leave to serve out of the jurisdiction 
where an account was claimed. He did not know what issues 
there might prove to arise in the case, but he thought that on 
the whole leave should be granted. 

AsguiTH, L.J., and Roxsurcu, J., 
allowed. 

APPEARANCES: Beney, K.C., and Bernard Finlay (Mendes 
da Costa, Greenwood & Co.) ; Sandlands, K.C., and L. Lewis 
(Hall Clark & Goldhawk). 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


agreed. Appeal 


PROCEDURE: WITHDRAWAL OF APPEAL 
James Lamont & Co., Ltd. v. Hyland, Ltd. 
Tucker and Asquith, L.JJ., and Roxburgh, J. 
30th January, 1950 


Preliminary objection to the hearing of an appeal from 
Lynskey, J. 

The plaintiffs sued the defendants on a bill of exchange, 
and Lynskey, J., in chambers, made an order giving them leave 
to sign final judgment for £20,575 under R.S.C., Ord. 14, r. 1. 
The bill had been given by the defendants in respect of 
shipbuilding work. They alleged that the work had been 
badly done and gave notice of appeal from Lynskey, J.’s order. 
Subsequently, however, their solicitors forwarded to the 
plaintiffs a cheque for the amount of the claim, and by 
their solicitors they signed a consent to the dismissal of the 
appeal. That consent, in the form of a request to have 
the appeal dismissed, was initialled by the President of the 
Court of Appeal concerned, but no order was drawn up or 
entered. The defendants changed their solicitors and then 
their minds, and gave a fresh notice of appeal. By a practice 
direction laid down in 1938 (see note to Ord. 58, r. 8, Annual 
Practice, 1948, p. 1330) ‘‘ Where an appellant . . . does not 
desire to prosecute an appeal, he may present a request 
signed by his solicitor . . . asking to have the appeal dismissed, 
in which case (subject to the request being initialled by the 
president of the court) the appeal will be dismissed . . .” 
When the appeal was called on, it was objected for the plaintiffs 
that the initialling by the presiding judge of the request for 
the dismissal of the appeal was equivalent to an order dismissing 
the appeal, and that the defendants ought not to be allowed 
to bring a fresh appeal unless they could satisfy the court 
that it ought to exercise its discretion in their favour. 

Tucker, L.J., said that, clearly, until an order has been 
drawn up and entered, an appeal was not dismissed. The 
signing of the consent and the initialling by the president of 
the court were all preliminary machinery leading up to the 
drawing up and entry of the order. The procedure of 
initialling a consent was merely for the purpose of saving time 
and expense, and it afforded exactly the same authority to 
the officials to draw up the proper order as an order made 
im court. Accordingly, where the court had, under that 
procedure, in effect made an order which had not been drawn 
up, the court had power to refuse to allow the matter to be 
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proceeded with by a fresh notice of appeal or by the party 
seeking to rely on the original notice of appeal. The court 
was, he thought, still master of the situation, and, although 
in some cases it would be an abuse of the practice and procedure 
of the court to allow a party to blow hot and cold, the matter 
was one which was within the court’s discretion. Unless and 
until an order had been drawn up and entered, the court could 
give leave for the matter to proceed. The present case was 
an exceptional one, in that the plaintiffs had the money 
involved, only a short time had elapsed before the defendants’ 
change of mind, and there was no suggestion that the plaintiffs 
had altered their position or would in any way be embarrassed 
by allowing this appeal to proceed. The court would therefore 
exercise its discretion by allowing the appeal to proceed. 

AsguiTH, L.J., and Roxsurcu, J., agreed. Objection 
overruled. 

APPEARANCES: B. J. M. MacKenna (Sydney Morse & Co.) ; 
Ashe Lincoln, K.C., and P. Bristow (Torr & Co., for Morton. 
Morton & Shaw, Sunderland). 


(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


TENANT’S BREACH OF REPAIRING COVENANT : 
LANDLORD'S “INTENTION” TO DEMOLISH 
PREMISES 


Cunliffe v. Goodman 
Cohen, Asquith and Singleton, L.JJ. 
7th March, 1950 


Appeal from Lord Goddard, C.J. (94 Sor. J. 65; 65 T.L.R. 
751). 

In 1943, a landlord let to a tenant premises which the latter 
had altered for business use with the landlord’s permission 
while he (the tenant) was in occupation under a licence. 
In 1945 the lease came to an end, and the landlord brought an 
action for damages for breach of the tenant’s obligations 
under the lease “to repair and in particular to reinstate” 
the premises. The tenant relied on s. 18 of the Landlord 
and Tenant Act, 1927, whereby no damages shall be recovered 
“for a breach of any...covenant...to...put premises 
in repair at the termination of a lease, if it is shown that the 
premises... would, at or shortly after the termination of 
the tenancy, have been or be pulled down...” It was 
contended for the landlord (1) that, although she hoped 
that she might be able to pull down and rebuild the premises 
if the necessary consents could be obtained, that hope did 
not constitute such an intention to pull down as would 
attract s. 18; and (2) that an agreement to reinstate the 
premises as a dwelling-house was not a covenant or agreement 
to repair within the meaning of the section. Lord Goddard, 
C.J., rejected the second contention and dismissed the action 
because, in his opinion, there was an intention to pull down 
such as to attract for the tenant the protection of s. 18. The 
landlord appealed, and on the appeal it was no longer con- 
tended that the covenant in question was not a covenant 
to repair. (Cur. adv. vult.) 

CoHEN, L.J., reading his judgment, said that, in his opinion, 
the landlord did not “ intend” within the meaning of s. 18 (1) 
while her intention was merely provisional. His mind had 
fluctuated between the rival contentions, but, on a reading 
of the correspondence as a whole, he found it impossible 
to hold that the tenant had discharged the burden which was 
on him of proving an intention on the part of the landlord 
to pull down and rebuild. He would accordingly allow the 
appeal. 

AsguitH, L.J., reading his concurring judgment, said that 
in his view the question whether the landlord at the date of 
the termination of the lease intended to pull the premises 
down was one of fact. An “intention’’ connoted a state 
of affairs which the party intending did more than merely 
contemplate ; a state of affairs which, on the contrary, 
he decided, so far as in him lay, to bring about, and which, 
in point of possibility, he had a reasonable prospect of being 
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able to bring about by his own act or volition. He could 
not be said to “ intend” a particular result if its occurrence, 
though it might not be wholly uninfluenced by his will, was 
dependent on so many other influences, accidents and cross- 
currents of circumstances that, not merely was it quite 
likely not to be achieved at all, but, if it were achieved, his 
will would have been no more than a minor agency collaborat- 
ing with, or not thwarted by, the factors which predominantly 
determined its occurrence. If there were a_ sufficiently 
formidable succession of fences to be surmounted before the 
result aimed at could be achieved, it might well be unmeaning 
to say that the person concerned could have “ intended ”’ 
that result. Here there were a number of such fences. 
Further, not merely was the term “intention” unsatisfied if 
the person professing it had too many hurdles to overcome, 
or too little control of events; it was equally inappropriate 
if at the material date that person was, in effect, not deciding 
to proceed, but feeling his way and reserving his decision 
until he should be in possession of financial data sufficient 
to enable him to determine whether the project would be 
commercially worth while. A purpose so qualified and 
suspended did not amount to an “ intention ” or “ decision ”’ 
within the principle of s. 18 (1). It was mere contemplation 
until the materials necessary to a decision on the commercial 
merits were available and had resulted in such a decision, 


SINGLETON, L.J., read a concurring judgment. Appeal 
allowed. 
APPEARANCES: Lloyd-Jones, K.C., and L. F. Sturge 


(Atkins, Walter & Locke); Salt, K.C., and C. D. Myles 
(Amphlett & Co.). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 


FOOTBALL POOLS: WHETHER “ POOL BETTING 
TRANSACTIONS ” 
Zeidman v. Owen 

Lord Goddard, C.J., and Lynskey, J. 

Case stated by London Sessions. 

The defendant acted as a collector for football pools. 
During certain evenings in March, 1949, a number of persons 
visited premises in London and handed him football-pool 
coupons, which they had filled in, and sums of money. He 
was convicted by a metropolitan magistrate of using the 
premises as a place where persons resorting thereto might 
effect pool betting transactions, contrary to s. 3 (2), 
of the Betting and Lotteries Act, 1934, which, save as is 
permitted by s. 3 (1), prohibits the use of premises “as a 
place where persons resorting thereto may effect pari mutuel 
or pool betting transactions.”” Quarter sessions upheld the 
conviction, and the defendant appealed. 

Lorp GODDARD, C.J., said that the Divisional Court had 
decided in Stovell v. Jameson {1940} 1 K.B. 92 ; 83 Sor. J. 851, 
on facts indistinguishable from those here, that an offence 
against s. 3 (2) had been committed. It was now submitted 
for the defendant that Lord Greene, M.R., had indicated 
in Elderton v. United Kingdom Totalisator Co., Ltd. [1946] 
Ch. 57; 89 Sor. J. 565, that in his opinion football pools 
were not “ pool betting transactions ”’ within the meaning of 
the Act of 1934. The court was there considering s. 26 of the 
Act, and Lord Greene, M.R.’s observations were obiter. 
The Divisional Court would nevertheless have followed them 
here had it considered them to be correct. But he (his 
lordship) differed from Lord Greene, M.R., in that the latter 
had read s. 3 (2) as though pari mutuel and pool betting 
transactions referred to one and the same thing, whereas he 
himself preferred to read the subsection as prohibiting the 
use of premises for persons to effect pari mutuel transactions 
or to effect pool betting transactions. By 1934 football 
pools were well known and well established, and they were the 
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only form of pool betting transaction known at that time 
except totalisator betting; and in construing a statutory 
enactment regard must be had to the mischief which had to be 
cured as well as to the cure provided, as Lindley, M.R., had 
pointed out in Thomson v. Lord Clanmorris [1900] 1 Ch. 718, | 
at p. 725. Football pools were betting transactions in that 
entrants were staking a sum of money on the chance that their 
forecast would be more correct than that of anybody else. 

LyNSKEY, J., agreed. Appeal dismissed. 

APPEARANCES: Curtis-Bennett, K.C., and Gordon Hardy 
(Wilkinson, Howlett & Moorhouse); Melford Stevenson 
K.C., and Gattte (The Solicitor, Metropolitan Police). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


DIVISIONAL COURT 
RATING: PRODUCTION OF TURF ON LAND 
Butser Turf & Timber Co., Ltd. v. Petersfield Rating 
Authority and Others 
Lord Goddard, C.J., Byrne and Morris, JJ. 
24th January, 1950 

Case stated by Southampton Quarter Sessions. 

3y an agreement in writing dated 2nd September, 1946, 
made between the appellant company and the occupiers 
of certain land, it was agreed that the company should be 
entitled within six years from 1st September, 1946, to enter 
on the land and, on payment, remove turf from certain parts 
of it. The respondent rating authority in 1948 made a 
proposal to assess the hereditament at the rateable value of 
£1,000 as a new rateable hereditament since the land had, 
they calculated, ceased to be used for agricultural purposes. 
The company objected to the proposal. The local assessment 
committee heard the proposal and assessed the hereditament 
at {500. The company appealed to quarter sessions, the 
rating appeals committee of which confirmed the assessment, 
holding that the land was not “ nursery ground” within 
the meaning of s. 2 (2) of the Rating and Valuation 
(Apportionment) Act, 1928, and so not exempt from rating, 
in that there was not a repetitive cultivation of the same 
ground for nursery purposes, the case being distinguishable 
from James and Daniel Provan, Ltd. v. Croydon Corporation 
(1938), 29 R. & I.T. 277. The company appealed. 

LorpD GopDARD, C.J., delivering the judgment of the court, 
said that it was impossible to see from the case stated what 
hereditament was being rated. No evidence had been allowed 
to be given before quarter sessions to show on what part of the 
land operations were actually being carried on. Quarter 
sessions must state what actual area of land it was proposed 
to rate. As for the contention that this was nursery ground 
within s. 2 (2) of the Act of 1928, the operation carried on 
was the rolling, fertilising and weeding of the natural turf 
on the land, which was then sold for golf greens, lawns, etc. 
The court could not hold the land in question to be “nursery 
ground.” It was not a case of receiving young plants for the 
purpose of transplantation later. Nobody could consider that 
turf in a field being processed in order to improve its quality 
was turf in a nursery ground. James and Daniel Provan, Ltd. 
v. Croydon Corporation, supra, was quite a different case. 
There, immature turf was brought from Cumberland on to 
special beds of hard core which the ratepayers had prepared 
on their land, and was turned into turf of good quality. 
The court were therefore satisfied that quarter sessions were 
quite right in deciding that the land in the present case was 
not nursery ground. The case would, however, be remitted 
to them for the purpose above stated. Case remitted. 

APPEARANCES : Harold Williams, K.C., and Squibb (Gibson 
and Weldon, for Burley & Geach, Petersfield) ; Rowe, K.C., and 
Ramsay Willis (Shield & Son for Mackarness & Luat, 
Petersfield (assessment committee)) ; Molony (Brash, Wheeler, 
Chambers, Davies & Co., for Glanvilles, Portsmouth (rating 


authority)). 
(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
A. PROGREsS OF BILLS 
Read First Time :— 
City of London (Various Powers) Bill [H.L.} | [7th March. 
[7th March. 
[7th March. 


[7th March. 


Derby Corporation Bill [H.L.] 

Doncaster Corporation Bill [H.L.]| 
Dover Corporation Bill [H.L.| 

Dover Harbour Bill [H.L.] [7th March. 
Gateshead and District Tramways Bill [H.L.} [7th March. 
Gloucester Extension Bill [H.L. (7th March. 
Leyton Corporation Bill [H.L. [7th March. 


London County Council (Woolwich Subsidences) Bill [H.L.] 
[7th March. 


Mersey Docks and Harbour Board Bill [H.L.] [7th March. 


Middlesex County Council Bill [H.L.] [7th March. 
Midwives (Amendment) Bill [H.L.] [8th March. 
To amend the law relating to midwives. 

Norwich Extension Bill [H.L.} [7th March. 
Plymouth Extension Bill [H.L.] (7th March. 


Prescelly Water Bill [H.L. [7th March. 

Solicitors Bill [H.L.] [8th March. 

To enable proper financial provision to be made for the 
carrying out by The Law Society of the purposes of the Solicitors 
Acts, 1932 to 1941. 

(This Bill provides for a maximum fee of £5 being charged for 
practising certificates.) 

Statute Law Revision Bill [H.L.] [6th March. 

For further promoting the revision of the Statute Law by 
repealing enactments which have ceased to be in force or have 
become unnecessary, and for facilitating the publication of the 
Revised Fditions of the Statutes. 

(The amendments to be repealed by this Bill are: (1) a large 
number of spent or obsolete enactments of a miscellaneous 
nature; (2) a number of enactments of the Irish Parliament 
passed before the commencement of the Union with Ireland 
Act, 1800; (3) a number of enactments contained in Church 
Assembly Measures.) 

(7th March. 
[7th March. 


[7th March. 


Surbiton Corporation Bill [H.L.] 
Tyne Improvement Bill [H.L. 
Wisbech Corporation Bill [H.L. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 





Read First Time : 
Diplomatic Privileges (Extension) Bill [H.C.] [8th March. 
To amend the Diplomatic Privileges (Extension) Act, 1944. 
(This Bill extends the provisions of the Diplomatic Privileges 

(Extension) Acts, 1944-46, to representatives (whether of 

governments or not) on any organ of an organisation to which 

s. 1 of the 1944 Act applies and to members of committees of. 

such an organisation or of an organ thereof and their official 

Staffs.) 

Land Drainage (Surrey County Council (Hogsmill 

Improvement) (Amendment)) Provisional Order Bill [H.C. 

{7th March. 
Post Office and Telegraph (Money) Bill [H.C.] [9th March. 
To provide for raising further money for the development of 
the postal, telegraphic and telephonic systems and the repayment 
to the Post Office Fund of money applied thereout for such 
development, to amend the enactments relating to Post Office 
accounts and for purposes connected therewith. 


River 


B. QUESTIONS 
In reply to a number of questions, Mr. CHUTER EpDE stated 
that His Majesty’s Government had no intention of surrendering 
their sovereign right to grant asylum to refugees in appropriate 
cases. He thought he was precluded by the Rules of the House 
from giving his views about the opinions expressed by one of 
His Majesty’s judges on this matter. [9th March. 


Replying to a number of questions regarding the possibility 
of legislation being introduced to amend the Criminal Justice 
Act, 1948, so as to provide for the restoration of corporal 
punishment in appropriate cases, Mr. CHUTER EDE said that 
the question whether the criminal courts should have power 
to award corporal punishment for offences such as armed robbery 
and robbery with violence had been fully debated when the 
Criminal Justice Bill was recently before Parliament and 
Parliament had then decided to include a provision in the Bill 
taking away such power from the courts. He had no evidence 
which, in his view, warranted re-opening the decision then 
reached. [9th March. 


Mr. SYDNEY SILVERMAN asked the Home Secretary what were 
the considerations to which he had regard in deciding whether 
to advise His Majesty to exercise the royal prerogative of mercy 
in capital cases. In reply, Mr. CHUTER EDE said it was not 
desirable or possible to lay down hard and fast rules as to the 
exercise of the prerogative or to give, within the compass of 
an answer to a question, any adequate statement of the variety 
of considerations which might in practice be taken into account. 
Information as to certain general principles and as to the practice 
followed by successive Home Secretaries in some classes of cases 
was, however, given in the memorandum submitted by the 
Home Office to the Royal Commission on Capital Punishment. 
In reply to further questions, Mr. Ede said the hanging of certifiable 
lunatics was governed by a separate Act, and even where that 
did not operate a medical inquiry was held. The fact that a 
jury had made a strong recommendation to mercy was one of 
the factors which was given the most serious consideration, 
but he could not accept the doctrine that that should be a final 
and determining factor. (9th March. 


The MINISTER OF HEALTH stated that he could hold out no 

prospect of early legislation revising the Rent Restrictions Acts. 
[9th March. 

Mr. BEVAN stated that he proposed to undertake a review of 

contributions as contemplated in s. 16 of the Housing (Financial 
and Miscellaneous Provisions) Act, 1946. (9th March. 


STATUTORY INSTRUMENTS 


Control of Tanned Kips (Revocation) Order, 1950. 
No. 277.) 
Dumfries Burgh Water Order, 1950. (S.I. 1950 No. 305.) 
Meat Feeding Stuffs, Venison, Goat Meat and _ Horseflesh 
(Revocation) Order, 1950. (S.I. 1950 No. 281.) 
Non-Contentious Probate Rules, 1950.* (S.I. 1950 No. 287.) 
These rules provide that where the mother of an illegitimate 
child dies intestate, leaving no legitimate issue, the illegitimate 
child shall rank in order of priority of right to a grant of 
administration as if he had been born legitimate, and his mother, 
if the child dies intestate, shall be similarly treated. . The rules 
further provide that where the adopter of a person dies intestate, 
or the adopted person, or any other person, dies wholly intestate 
on or after Ist January, 1950, the adopted person shall be treated 
as if he were the child of the adopter born in lawful wedlock 
for purposes of priority in the right to a grant of administration. 
Furthermore, where a person is adopted twice, the first adoption 
is to be disregarded in relation to a grant of administration of 
the estate of a person dying intestate after the date of the 
subsequent adoption order. 
Nut Kernels (Amendment) Order, 1950. 
Oil in Navigable Waters (Proceedings by 
Directions, 1950. (S.I. 1950 No. 286.) 
Oxford Water Order, 1950. (S.I. 1950 No. 283.) 
Stopping Up of Highways (Devonshire) (No. 2) Order, 1950. 
(S.I. 1950 No. 291.) 
Stopping Up of Highways (East Riding of Yorkshire) (No. 1) 
Order, 1950. (S.I. 1950 No. 289.) 
Sugar Confectionery and Food Preserving Wages Council 
(Great Britain) (Constitution) Order, 1950. (S.1. 1950 No, 278.) 
Draft Summer Time Order, 1950. 
Draft Superannuation Rules for Teachers (Scotland), 1950. 


Utility Corsets (Manufacture and Supply) Order, 1950. (S.1. 1950 
No, 275.) 


(S.I. 1950 


(S.I. 1950 No. 280.) 


River 5« yards) 
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NOTES AND NEWS 


Miscellaneous 


The Law Society announce the award of the following special 
prizes for the year 1949 :— 

The Scott Scholarship : M. A. Unsworth, LL.B. Liverpool. 

The Broderip Prize for Real Property and Conveyancing : 
J. S. C. Gurney-Champion. 

The Clabon Prize: R. W. Padgett, LL.B. Leeds. 

The Maurice Nordon Prize : M. A. Unsworth, LL.B. Liverpool. 

The Robert Innes Prize: E. Cust, B.A. Cantab. 

The Local Government Prize : G. L. Ardern, LL.B. Manchester. 

The John Marshall Prize: J. H. Coles, M.A., LL.B. Cantab. 

Samuel Herbert Easterbrook Prize : L. Wiseman, B.Sc, London. 


LocaL PRIZES 


The Atkinson Conveyancing Prize for Liverpool or Preston 
Students : No award. 

The Rupert Bremner Medal for Liverpool Students : No award. 

The Timpron Martin Prize for Liverpool Students : J. A. Smith, 
M.A., Cantab. 

The Birmingham Law Society’s Gold Medal: No award. 

The Birmingham Law Society’s Bronze Medal: B. H. Wood. 

The City of London Solicitors’ Company’s Prize ; J. F.C. Gallaher, 
M.A. Oxon. 

The City of London Solicitors’ Company’s Grotius Prize : 
M. H. C. Morris, B.A. Oxon. 

The Frederic Drinkwater Prize : No award. 

The Siv George Fowler Prize: No award. 

The Mellersh Prize: No award. 

The Newcastle-upon-Tyne Prize : H. A. Barnes, LL.B. Durham. 

The Wakefield and Bradford Prize : R. W. Padgett, LL.B. Leeds. 

The Render Prize: No award. 

Alfred Syvett Prize: G. Lazarus. 


CENTRAL LAND BOARD 
CLAIMS BY CHARITABLE PODIES 


In January, 1949, the Central Land Board advised charitable 


bodies in the lodging of ‘ precautionary ’’ claims under the 
Town and Country Planning Act, 1947, before 30th June, 1949, 
in respect of investment land for which a direction is sought from 
the Minister of Town and Country Planning under s. 85 (5), 
that it should be treated as functional (i.e., used directly for the 
purposes of the charity). 

Similar advice was given in the lodging of ‘‘ precautionary ”’ 
claims in respect of land where a charitable body asks the 
Minister (under s. 92 (1)) for a determination that s. 85 applies 
to it. 

Arrangements were made for questions 1-3 only of Form S.1 
(and questions 23 and 24 where relevant) to be filled in, the form 
to be completed later if the application to the Minister was 
refused. It was also a condition that the application to the 
Minister should be submitted not later than 3lst March, 1950. 
The Board now announce that for this latter date 30th September, 
1950, should be substituted. 


Wills and Bequests 


Lt.-Col. G. P. Clarke, solicitor, of Taunton, Coroner for West 
Somerset, left £64,211 (£56,903 net). 
Mr. F. V. Robinson, solicitor, of Clement’s Inn, Strand, left 


£31,367. 
SOCIETIES 


The seventh-fourth annual general meeting of the BRADFORD 
INCORPORATED Law Society was held at the Law Library, 
Bradford, on Wednesday, 8th March, the following officers being 
appointed : President, Mr. John L. Wade (of Messrs. Wade & Co., 
Lloyds Bank Chambers, Hustlergate, Bradford) ; Senior Vice- 
President, Mr. Harry B. Connell (of Messrs. Wilfrid Dunn and 
Connell, Parkinson’s Chambers, Hustlergate, Bradford) ; Junior 
Vice-President, Mr. Herbert Duxbury (of 15 Sunbridge Road, 
Bradford) ; Joint Hon. Secretaries, Mr. G. H. Hall (of Messrs. 
James Greenwood & Co., 24 Bank Street, Bradford) and 
Mr. S. Ackroyd (of Messrs. Gaunt, Fosters & Bottomley, Burtons 
Chambers, Kirkgate, Bradford). 


The annual general meeting of the CHESTER AND NORTH WALES 
INCORPORATED Law Society was held at the Town Hall, Chester, 
on Tuesday, 28th February. The following officers were 
appointed for the ensuing year: President, Mr. J. E. Hallmark 
(Llandudno); Vice-President, Mr. P. Timperley (Crewe) ; 
Treasurer, Mr. H. L. Birch (Chester) ; Secretary, Mr. R. E. Ball 
(Chester). The following new members were elected to the 
committee: Mr. H. C. Wickham (Chester), Mr. K. H. Riggall 
(Nantwich), Mr. Cyril O. Jones (Wrexham), Mr. I. A, 
Edwardes-Evans (Colwyn Bay). The meeting was followed 
by the annual dinner, at which the attendance was fifty-three. 
Among the official guests were the Rt. Rev. the Lord Bishop of 
Chester, Sir Leonard Stone, K.C., Vice-Chancellor of the Palatine 
Court of Lancaster, and Mr. J. B. Dobson, F.R.C.S., President 
of the Chester and North Wales Medical Society. 


The annual meeting of the DoncAsTER AND District LAw 
Society was held on Friday, 24th February, when the following 
officers were appointed: President, Mr. C. R. Marshall; Senior 
Vice-President, Mr. F. H. Capes; Junior Vice-President, 
Mr. W. F. Bracewell; Honorary Treasurer, Mr. J. G. Sanderson; 
Honorary Secretary, Mr. J. P. Allen. 


At the monthly meeting of the board of directors of the 
SoOLiIcITORS’ BENEVOLENT ASSOCIATION, held on 1st March, 
forty-five solicitors were admitted to membership of the 
Association, bringing the total membership up to 7,538. 

A sum of £2,508 10s. was distributed in relief to twenty-seven 
beneficiaries: of this sum {165 was in respect of special grants 
for convalescence, clothes, etc. 


Meeting at Gray’s Inn Common Room on Monday, 
27th February, the UnirED Law Society debated the motion 
that ‘‘ This House is of opinion that persons convicted of crime 
should be sentenced by medical practitioners instead of judges 
and magistrates.” 

The motion was lost by eleven votes to three in a house of 
twenty-two. 

On Monday, 6th March, the United Law Society debated the 
motion that ‘‘ This House is of opinion that emigration from 
Great Britain should be positively encouraged.” 

The motion was lost by thirteen votes to nine in a house of 
twenty-five. 


On Tuesday, 28th February, the Law StuDENTs’ DEBATING 
Society held a joint debate at 60 Carey Street, London, W.C.2, 
with the Local Government Legal Society (Home Counties 
Branch). The subject for debate was ‘“ That the sooner 
Local Governmert is nationalised the better for all concerned.” 

The general trend of speeches was against the motion, which 
on a vote of members and visitors was lost by two votes to eleven. 

The Law Students’ Debating Society announce the following 
debates during March: ‘‘ That debates are a waste of time,” 
on 21st March, 7 p.m., chairman: Mr. R. Watson; “ That 
R. v. Thomas [1949] 2 All E.R. 662; [1949] W.N. 379, was 
wrongly decided’’ (conviction of wounding with intent to 
murder—death of victim—indictment for murder—whether 
autrefois convict), on 28th March, 7 p.m., chairman: Miss M. R. 
Eldridge. 

An ordinary meeting of the Mepico-LEGAL Society will be 
held at Manson House, 26 Portland Place, W.1 (Tel. : Langham 
2127), on Thursday, 23rd March, at 8.15 p.m., when a paper will 
be read by J. Arthur Gorsky, L.M.S.S.A., Barrister-at-Law, on: 
“* Alcohol and the Motorist.” 
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